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IRVING, J., FOR THE COURT:
1.  After having pleaded guilty to sde and transfer of a controlled substance, Darnell Cook filed a
moation for post-conviction relief withthe Lee County Circuit Court. After that motion was denied, Cook
filed a motion pursuant to Rule 60(b) of the Mississppi Code of Civil Procedure, which the court also
denied. Cook now appeals the denia of his 60(b) motion.
12. Finding no error, we affirm.

ANALYSISAND DISCUSSION OF THE ISSUE



113. Although Cook frameshisappeal on the grounds of ineffective ass stance of counsel and the alleged
involuntariness of his plea, we agree with the State that the only true issue in this case is whether Cook’s
Rule 60(b) motion was properly denied. Had Cook appeded the denid of hisinitid motion for post-
convictionrdief, wewould anayze whether his counsd was ineffective or his pleainvoluntary. However,
Cook filed no appeal from his motion for post-conviction relief, and instead chose to apped the court’s
denid of his 60(b) motion.

14. Rule 60(b) provides an opportunity for relief fromajudgment or order, but only where one of the
falowing exidgs. fraud, accident or mistake, newly discovered evidence, void judgment, judgment has been
satisfied or otherwisevacated, or any other reasonjudtifying relief. \When reviewing alower court’s denid
of aRule 60(b) mation, we will reverse only if the lower court abused its discretion in denying the motion.
Askew v. Askew, 699 So. 2d 515, 519 (1117) (Miss. 1997) (ating Sringfellow v. Sringfellow, 451 So.
2d 219 (Miss. 1984); Clarkev. Burkle, 570 F.2d 824 (8™ Cir. 1978)). In order to succeed, Cook must
showthat * exceptiona circumstances’ warranted the granting of hismotion. “[T]hegenerd ruleisthat Rule
60(b) providesfor extraordinary rdief whichmay be granted only uponanadequate showing of exceptiona
circumgtances. . .. A party isnot entitled to relief merely because he is unhappy with the judgment. .. .”
Stringfellow, 451 So. 2d at 221 (citations omitted).

15.  After reviewing the record and Cook’s brief, we cannot find that “exceptional circumstances’
exiged sufficient to have compelled the granting of his Rule 60(lb) motion. As pointed out by the State in
itsbrief, “dl of the groundsaleged inthe Rule 60(b) maotionwere known to [Cook] at the time hefiled his
motion in pogt-conviction relief.” In the order denying Cook’ s mation, the court below pointed out that

Cook was seeking rdief by “amply renaming” his motionfor post-convictionrelief asa Rule 60(b) motion.



Cook hes faled to show that any circumstances existed which necessitated the granting of his motion.
Therefore, the lower court did not abuse its discretion when it denied Cook’ s Rule 60(b) motion.

T6. The State d s0 urges usto find that a Rule 60(b) motionwill never have any placeinacrimind case,
gnceitisadcivil remedy and “the functiond equivdent of an gpplication for post-conviction rdief.” Bruce
v. Bruce, 587 So. 2d 898, 904 (Miss. 1991). Although Rule 60(b) is most often gpplied in civil cases,
Missssppi courts have gpplied Rule 60(b) in severd crimind cases, and we dedine to establish a rule
preventing such gpplicationindl crimind cases. SeeHarrisv. State, 578 So. 2d 617, 619 (Miss. 1991);
Sheffieldv. State, 881 So. 2d 249, 255-56 (111127-29) (Miss. Ct. App. 2003); Taylor v. Sate, 782 So.
2d 166, 169 (17) (Miss. Ct. App. 2000). However, by statute, aPCR motionmust befiledasanorigind
civil action. Miss. Code Ann. 8 99-39-7 (Supp. 2005).

17. In conclusion, we do not address whether Cook’ s counsdl was ineffective or his pleaiinvoluntary
because he did not file an goped from the denid of hismotionfor post-convictionrdief. Sincewefind that
the court did not abuse its discretion in denying Cook’s motion for relief under Rule 60(b), we &ffirm the
decison of the court denying the motion.

8. THEJUDGMENTOFTHECIRCUIT COURTOFLEECOUNTY ISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO LEE COUNTY.

KING, CJ.,,LEE AND MYERS, P.JJ., SOUTHWICK, CHANDLER, GRIFFIS,
BARNES, ISHEE AND ROBERTS, JJ., CONCUR.



